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COMMON 
CAUSES 
OF MIS-

PAYMENT

• HUMAN ERROR

• Clerical Mistakes

• Typographical error

• Miscalculation

• Mistaken Identity

• Misinterpretation



UNCOMMON 
CAUSES OF 

MISPAYMENT

• Fraud

• Recording error

oMis-indexed instrument

o Instrument recorded in wrong 
county



TYPES OF 
MISPAYMENT



FORM OF 
ACTION OF 

MISPAYMENT



ACTION ON MISPAYMENT – LEASE 
TERMINATION

XTO Energy, Inc. v. Pennebaker, 2011 Tex. 
App. LEXIS 10194



ACTION ON MISPAYMENT – LEASE 
TERMINATION (cont.)

XTO Energy, Inc. v. Pennebaker, 2011 Tex. 
App. LEXIS 10194



ACTION ON MISPAYMENT – LEASE 
TERMINATION (cont.)

XTO Energy, Inc. v. Pennebaker, 2011 Tex. 
App. LEXIS 10194



ACTION ON MISPAYMENT – LEASE 
TERMINATION (cont.)

XTO Energy, Inc. v. Pennebaker, 2011 Tex. 
App. LEXIS 10194



ROLE OF THE DIVISION ORDER

Gavenda, et al. v. Strata Energy, Inc., et 
al., 705 S.W.2d 690 (1986)



ROLE OF THE DIVISION ORDER (cont.)

Gavenda, et al. v. Strata Energy, Inc., et 
al., 705 S.W.2d 690 (1985)



ROLE OF THE DIVISION ORDER (cont.)

Gavenda, et al. v. Strata Energy, Inc., et 
al., 705 S.W.2d 690 (1986)



ROLE OF THE DIVISION ORDER (cont.)

Gavenda, et al. v. Strata Energy, Inc., et 
al., 705 S.W.2d 690 (1986)



ROLE OF THE DIVISION ORDER (cont.)

Gavenda, et al. v. Strata Energy, Inc., et 
al., 705 S.W.2d 690 (1986)



STATUTE OF LIMITATIONS

Texas Civil Practice and Remedies

Code



STATUTE OF LIMITATIONS (cont.)

Texas Business and Commerce

Code



STATUTE OF LIMITATIONS (cont.)

Shell Oil Co. v. Ross, 356 S.W.3d 924 

(Tex. 2012)



STATUTE OF LIMITATIONS (cont.)

Shell Oil Co. v. Ross, 356 S.W.3d 924 

(Tex. 2012)



STATUTE OF LIMITATIONS (cont.)

Bright & Co. v. Holbein Family 
Mineral Trust, 995 S.W.2d 742 

(Tex. App. – San Antonio 1999)



STATUTE OF LIMITATIONS (cont.)

Bright & Co. v. Holbein Family 
Mineral Trust, 995 S.W.2d 742 

(Tex. App. – San Antonio 1999)



STATUTE OF LIMITATIONS (cont.)

Bright & Co. v. Holbein Family 
Mineral Trust, 995 S.W.2d 742 

(Tex. App. – San Antonio 1999)



STATUTE OF LIMITATIONS (cont.)

Contrast – North Dakota

N.D.C.C. 28-01-15 and

Kittelson v. Grynberg, et al

876 N.W.2d 443 (2016)



STATUTE OF LIMITATIONS (cont.)

Contrast – North Dakota

N.D.C.C. 28-01-15 and

Kittelson v. Grynberg, et al

876 N.W.2d 443 (2016)



SETOFF AND RECOUPMENT

SETOFF



SETOFF AND RECOUPMENT (cont.)

RECOUPMENT



DEFENSES TO RIGHT TO RECOUP 



VOLUNTARY PAYMENT RULE

The concept known commonly as the voluntary payment 

doctrine is a long-standing doctrine of law, which clearly 

provides that one who makes a payment voluntarily cannot 

recover it on the ground that he was under no legal 

obligation to make the payment. 

The doctrine has its origins in early nineteenth century 

English common law and has since been adopted into 

American jurisprudence as early as 1838.

Although it is an affirmative defense and not a cause of 

action, it is so easy to assert that it has a burden-shifting 

effect.



VOLUNTARY PAYMENT RULE (cont.)

Typical exceptions asserted to avoid the application 

of the doctrine:

• Fraud

• Duress (typical defense to contract claims)

• Mistake of fact

- Not a mistake of law

- Not facts of which you are charged with notice



VOLUNTARY PAYMENT RULE (cont.)

BMG Direct Marketing, Inc. v. Peake, 
et al., 178 S.W.3d 763 (Tex. 2005)



VOLUNTARY PAYMENT RULE (cont.)

BMG Direct Marketing, Inc. v. Peake, 
et al., 178 S.W.3d 763 (Tex. 2005)



VOLUNTARY PAYMENT RULE (cont.)

Samson Exploration, LLC. v. T.S. Reed 
Properties, Inc., 521 S.W.3d 766 (Tex. 
2017)



VOLUNTARY PAYMENT RULE (cont.)

Samson Exploration, LLC. v. T.S. Reed 
Properties, Inc., 521 S.W.3d 766 (Tex. 
2017)



VOLUNTARY PAYMENT RULE (cont.)

Samson Exploration, LLC. v. T.S. Reed 
Properties, Inc., 521 S.W.3d 766 (Tex. 
2017)



VOLUNTARY PAYMENT RULE (cont.)

Samson Exploration, LLC. v. T.S. Reed 
Properties, Inc., 521 S.W.3d 766 (Tex. 
2017)



BEST PRACTICES

• Obtain division orders

• Seek assistance from counsel when you have questions

• Empower your division order analysts to do the same



THANK YOU FOR HAVING ME

GERALD W. WALRATH

KIRBY, MATHEWS & WALRATH, PLLC

ESPERSON BUILDING

808 TRAVIS ST., STE. 1625

HOUSTON, TX 77002

(713) 489-4620 x103

kmwenergylaw.com

jwalrath@kmwenergylaw.com
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